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EDITORIAL NOTES. 


Tue Act ENTITLED “A supplement to an act entitled ‘ A further sup- 
plement to an act entitled ‘‘an act regulating proceedings in commercial 
cases,’” approved March 9, 1881, which supplement was approved 
May 9, 1894, and is to be found in Gen. Sts. 1154, has frequently come 
under the consideration of the Supreme court, and, at the present time, 
in the case of Johnson v. State, was given its full effect. It is a very 
important, not to say clever, piece of legislation, inasmuch as without 
departing from the common law form of review by writ of error, the 
detendant below is given about all he is entitled to under the new code 
procedure in criminal appeals. One feature of the act was touched upon 
in the Supreme court, on November 4, last. The statute empowers the 
plaintiff in error to return with his writ of error ‘‘ the entire record of 
the procedings.” It has been the custom for counsel, when they 
have found that their exceptions did not exactly reach the error they 
assigned, or were urging, to fall back on the “entire record,” referring 
to the whole printed book. This being attempted in course of the argu- 
ment in the case of O’Neill v. State, the learned Chief Justice somewhat 
non-plussed the counsel by saying that he did not find in the book any 
certificate from the trial court that what the printer had printed was the 
“entire record.” ‘We all know,” said the Chief Justice, ‘‘ that a great 
deal of nonsense is printed in these books, because the short-hand 
writers do not always understand what they are reporting. The court’s 
attention should be called to the printed testimony.” A word to the wise 
being sufficient, the following certificate was obtained, in some cases, and 
pasted in the printed books: ‘(Title of Cause.) I hereby certify that 
the annexed is the entire record of the proceedings had before me in the 
above entitled cause. R. 8S. H., judge of the Hudson county quarter 
sessions.” 
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Ix THE case of Atlanta Consolidated Street Ry. Co, v. Keeny, 25 S. E, 
Rep. 629, the Supreme court of the United States seems to have fol- 
lowed the views of our own court in Railroad Co. v. Morgan, 62 N. J. 
60. A passenger on a street railway car tendered to the conductor in 
payment of a fare a half-dollar of the date of 1824. It was a genuine 
coin, but somewhat different in appearance from the half-dollar coins of 
to-day. On appeal it was contended on the part ot the railway com- 
pany, that if the coin tendered, though genuine, was so rare or of such 
appearance as to make it doubtful whether it was genuine the conductor 
had a right to refuse it if he really believed it was not genuine. But the 
court very properly overruled the contention, holding that a genuine sil- 
ver coin of the United States, though somewhat rare and unlike those in 
common use, is nevertheless a legal tender for car fare, and a passenger 
e'ected for refusal to make payment otherwise than by tendering such a 
eoin is entitled to an action for damages, and that the fact that the con- 
ductor declined to receive a coin of this character because he, in good 
faith, believed it was counterfeit, will not relieve the railroad company 
from liability. It will be remembered that in the recent case of Jersey 
City & B. R. Co. v. Morgan, 16 8. C. Rep. 276, 42 Cent. L. J. 67, the 
Supreme court of the United States held that tender of a silver coin can- 
not be refused by reason of abrasion. 


ONE « F the numerous actions which grew out of the famous Johns- 
town flood has only now reached final decision in the Supreme court of 
one of the states (Illinois, not Pennsylvania,) and the syllabus is as fol- 
lows: ‘*1. The Johnstown flood, caused by the breaking of a dam 
which retained a large volume of water at a high elevation, due to ex- 
traordinary and unprecedented rains, thereby letting into a narrow valley 
a volume of water twenty to thirty teet in height, was an act of God. 2. 
Where a carrier, through its negligence, fails to send a passenger’s bag- 
gage by the same train with the passenger, it is liable for the loss of the 
baggage if destroyed, due to such delay, by an act of God.” We do not 
suspect that any one would controvert the first part of the syllabus, and 
it is only the opinion laid down in the second part that might find op- 
position among some good lawyers. It is no part of the printed contract 
on railway tickets that a trunk will be forwarded on the same train which 
carrie§ the passenger, and it seems to us doubtful if there can be even 
an implied contract to that end. A passenger certainly supposes that 
ehecked baggage will either follow him on the same train or be sent 
pretty soon afterward. But is it not always understood that the baggage 
may, or may not, come at the same time, according to the amount of 
business transacted in the baggage room of the railway company, and 
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which may, or may not, prevent its agent from hastening the carriage? 
In the case in question the owner of the trunk went by limited express 
train from Chicago eastward. The ‘runk was placed in the baggage car 
attached to the particular train, but at Pittsburg, where there was a 
transf+r of baggage, it did not reach the ordinary connecting car, but was 
placed in a car which went upon the following train, and this happened 
to be the one which, with its conteuts, was destroyed at Johnstown. The 
court says: ‘The delay (at Pittsburg) did not result simply from a 
halting or stopping in the movement of a train which was carrying the 
trunk in pursuance of the contract of carriage, but it resulted from negli- 
gence in failing to \eep an implied contract to carry the trun upon a 
particular train, end in violating that contract by carrying the trunk upon 
a different train from the one agreed upon; that is, upon the assumption 
that the facts would show no excuse for not keeping the contract. It 
is lixe a deviation from the usual course by the master of a vessel, dur- 
ing which a cargo is in ured by a sterm at sea In such case the devia- 
tion is regarded as a sufficiently proximate cause of the loss to entitle the 
freighter to recover, as it brings the vessel in contact with the storm, in 
itself the act of God. Davis v. Garrett, 6 Bing. 716.” This may be 
good law, but we doubt if any railroad company will thin so. 

In rHt Albany Law Journal for November 7 there is the following 
statement made concerning the proposed Medical Expert act in the State 
ot New Yorx: ‘ At the recent meeting of the American Medical As- 
sociation, perhaps the most important subject discussed was that of medi- 
cal experts in civil and criminal cases.. We gather from the reports that 
the members of the medical profession have arrived at the eonclusion that 
they have been placed in an unfortunate position by a series of circum- 
stances over which they had little or no control. The members appar- 
ently believe that discredit has been brought upon their profession be- 
cause many of their members bad acted as expert witnesses and that the 
time had come when they must take some steps to correct this evil. The 
consensus of opinion seems to be that the root of the evil was that the 
expert witnesses are the employees of one side or the other, and that 
human nature is too weak to resist the temptation of a fat fee, especially 
when the testimony required is in a case where the error is sure to be 
on the side of mercy. It is hardly worth while to discuss at length the 
unwisdom of the present system, and we think that the Medical Associa- 
tion adopted a plan which will be for the best interests of the public as 
well as for their own profession. They resolved that they would attempt 
to s2cure the passage of a statute similar to the one which was intro- 
duced in Illinois and which passed the House of Representatives in that 
State, but was not acted upon by the Senate. The bill provided that 
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the judges of the Circuit and Superior courts appoint every year ‘ per- 
sons who shall act as expert witnesses in the medical and other sciences 
in giving opinion upon the evidence as presented, in a hypothetical form, 
in criminal causes that may be on hearing in the court presided over by 
said judges.’ These witnesses shall be entered as expert witnesses, and 
when expert opinion is required the trial judge may select three of them 
to give testimony.” Is not the proposed remedy worse than the disease? 





MY LORD COKE. 





[ CONCLUDED. ] 


In October, 1613, Coke, much against his will, was kicked up stairs 
into the more dignified but less lucrative position of Chief Justice of the 
King’s Bench. The salary was £224, 19s., 6d., with £33, 8s., 8d. for 
the Circuits; the perquisites must be left to the imagination. This pro- 
motion was brought about by the finesse of Bacon, who wished to be 
Attorney-General, and thought, moreover, that Coke, in a position that 
cast upon him the crown business, and so brought him nearer to the 
King. would either grow more obsequious or ruin himself altogether. It 
was a curious intrigue, which we should hardly credit if it were not 
clearly established by a memorandum addressed by Bacon to James. It 
so happened that Coke, owing to the accident of seniority, had for some 
years stood in the way of Bacon, whose path to preferment lay through 
the law. They were instinctive enemies, and each cordially assisted at 
the downfall of the other. 

Another arrow in the King’s inexhaustible quiver was his claim of 
right to stay proceedings, during his own pleasure, in any lawsuit in 
which his prerogative was concerned. Bacon as Attorney-General sup- 
ported the King; the judges disregarded the royal prohibition, and all 
signed a vigorous letter to his Majesty, which Coke wrote. The judges 
were thereupon summoned to Whitehall, where they met the King, 
Lord Chancellor Ellesmere, and the Attorney-General. Coke, irritated 
by the servility of Bacon, rebuked him sharply, got a spirited answer, 
and, with the other judges, was roundly scolded by James for alleged 
indecorum. The judges submitted themselves and humbly begged to be 
forgiven for anything that they had done amiss. The question was then 
triumphantly put: “In a case where the King believes his prerogative 
or interest concerned, and requires the judges to attend him for their 
advice, ought they not to stay proceedings till his Majesty has consulted 
them?” The other judges, cowed by the royal presence, gave their as- 
sent. Not so the intrepid Chief Justice, who was ready with his superb 
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answer: ‘* When the case happens, I shall do that which shall be fit 
for a judge to do.” Not long after he defeated a flagrant piece of job- 
bery, in which Villiers was interested, and a tew months later a super- 
sedeas passed the Great Seal, and received the royal signature, remov- 
ing the Lord Chief Justice from office, for pretended reasons, the utter 
triviality of which is conclusive proof that his public life was unassailable. 

No notice, however brief, of Coke’s judicial career would be complete 
without a reference to his struggle with Lord Chancellor Ellesmere over 
the jurisdiction of their respective courts. A plaintiff in the King’s 
Bench, who was pressing an execution issued on a judgment obtained 
by gross fraud, was enjoined by the Court of Chancery. Coke defended 
the process of his own court against what he regarded as an intrusion. 
He was worsted after a bitter controversy, in which the King upheld 
the Chancellor. We can now see that Coke was wrong. Indeed, he did 
not carry with him on this question the public opinion of his time. It 
was a reproach to a court of common law that it could not or would not 
protect its own record and process from fraudulent abuse. Still, it is not 
difficult for us to get Coke’s point of view. There was nothing that the 
patriots of that day so distrusted and feared as a vague prerogative. 
Equitable jurisprudence did not begin to take scientific form until the 
reign of Charles the Second, and was as yet undefined. Selden could 
still say with good reason : 

“‘ Equity in Law, is the same that the Spirit is in Religion, what 
everyone pleases to make it. Sometimes they go according to Con- 
science, sometimes according to Law, sometimes according to the Rule 
of Court. Equity is a Roguish thing; for Law we have a measure, | 
know what to trust to; Equity is according to the Conscience of him 
that is Chancellor, and as that is larger or narrower, so is Equity. ’Tis 
all one, as if they should make the Standard for the measure we call a 
Foot, a Chancellor’s Foot; what an uncertain measure would this be ? 
One Chancellor has a long Foot, another a short Foot, a third an indif- 
ferent Foot; ’tis the same thing in the Chancellor’s Conscience.” 

It was natural that Coke, bred in the straitest sect of the common 
law, should look with suspicion on the judicial acts of the great state 
functionary who was always a courtier and usually a civilian and canon- 
ist, and who until the fall of Wolsey had always been an ecclesiastic ; 
who carried his court in his own bosom, made decrees that were not 
records, borrowed half his ideas from the law of the Roman Empire, and 
most of his procedure from the law of the Roman Church, and assumed 
the right to exercise an indefinite supervisory authority over the law of 
England. It might seem that here was the hateful dispensing power in 


a new and insidious guise, and that it mattered little whether the person 


who claimed to be legibus solutus was sovereign or subject, the King or 
the Keeper of the King’s conscience. In fact, freedom had nothing to 
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fear from the Court of Equity, but we need not wonder that Coke stood 
by his own process, resisted the amplification of Chancery jurisdiction, 
and did not foresee the harmonious development of the two dissjmilar but 
co-operating systems, by which the legal and equitable rights of men who 
speak English have long been detined and secured. 

After Coke’s retirement from the bench in 1616, he was in a degree 
restored to the royal favor,was resworn as a Privy Counsellorin 1617, sat 
in the Star Chamber, and in 1620 became a Lord of the Treasury. It is 
more important to note that he re-entered the Hoase of Commons and 
at oace took rank as a leader. In the Parlia nent that met ia 1621 he 
stoutly attacked illegal monopolies. and came into direct conflict with 
the King as to the privileges of the House, which James absurdly in- 
sisted were derived by grant from the Crown. Coke drew a_protesta- 
tion which he caused to be entered on the journals. The King, in a 
fury, sent for the record,and with his own hand tore out the protestation. 
The Parliament was prorogued, and soon after dissolved, and Coke, Sel- 
den and Prynne were committed to the Tower, where Coke remained 
for nine months. He sat again in the Parliament of 1624, and carried 
an act abolishing illegal moaopolies, and authorizing the Crown to grant 
patents to inventors. He was a member of the first and second Parlia- 
ments of Charles the First,thongh he did not not take hisseat in the latter 
In the third Parliament, sometimes called the Short Parliament of 1628, 
he sat for Buckinghamshire. The contest between the people and the 
King had not yet passed beyond the stage where he could be of service 
Early in the session he introduced and carried resolutions which half a 
century later became the basis of the Habeas Corpus Act. There next 
fell to him a more important and conspicuous duty. ‘The time called tor 
a clear, historical, declaratory statement of the rights of the the sub- 
‘ect. Coke was qualified beyond any man in public life to prepare such 
a declaration. It was drawn up and is known as the Petition of Right. 
Lord Macauley calls it ‘the second Great Charter of the liberties of 
England.” That it was to some extent a oint production, like our Dec- 
laration of Independence, is probably true. Selden, at least, had a hand 
in the one, as Adams and Franklin had iu the other, but that Coke was 
the author of the Petition in much the same sense in which Jefferson 
was the author of the Declaration is beyond question. He had charge 
of the Bill and moved its adoption. It was carried after a strenuous de- 
bate, in which Selden particularly distinguished himself, and the King, 
partly coerced by the firmness of the Commons and partly bribed by the 
granting of some much needed subsidies, reluctantly gave the royal 
assent. This famous Act, after citing the Great Charter and important 
statutes of the reigns of Edward the First and Edward the Third, and 
alleging violatious thereof, closed with the fcellowing impressive prayer 
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by the lords spiritual and temporal and commons in Parliament assem- 
bled : 

“They do, therefore humbly pray your most excellent Majesty, that 
no man, hereafter, be compelled to make or yield any gift, loan, benev- 
olence, tax or such like charge, without common consent, by act of 
parliament; and that none be called to make answer, or take such oath, 
or to give attendance, or be confined, or otherwise molested or disquicted, 
concerning the same, or for refusal thereof; and that no freeman, in 
any such manner as is before mentioned, be imprisoned or detained ; and 
that your Majesty would be pleased to remove the said soldiers and 
mariners, and that the aforesaid commissions, for proceedings by mar- 
tial law, may be revoked and annulled ; and that hereafter no commis- 
sions, of like nature, may issue forth to any person or persons whatso- 
ever, to be executed as aforesaid, lest, by color of them any of your 
Maesty’s subjects be destroyed, contrary to the laws and franchise of 
the land. 

All which they most humbly pray of your most excellent Majesty, as 
their rights and liberties, according to the laws and statutes of this 
realm; and that your Majesty would also vouchsafe to declare, that the 
awards, doings and proceedings to the prejudice of your people, in any 
of the premises, shall not be drawn, hereafter, into consequence or ex- 
ample; and that your Majesty would be, also, graciously pleased for the 
further comfort and safety of your people, to declare your royal will and 
pleasure, that in the things aforesaid all your officers and ministers shall 
serve you, according to the laws and statutes of this realm, as they ten- 
der the honour of your Majesty and the prosperity of the kingdom.” 

These measured, deferential words fall upon the ear like the roll of 
distant drums. To the historic sense they are terribly prophetic of the 
prison and the block, for we seem to see in them the uneasy stirring, as 
of a lion in his sleep, of the slow, obdurate, unretreating, law-making, 
law-abiding, law-executing spirit of English freedom. Henceforth the 
crisis grew more acute. The same page of the record of parliamentary 
debate that contains the last mention of Coke contains the first mention 
of an obscure member from Huntingdonshire, a taciturn young man by 
the name of Cromwell. In 1629 the Parliament was dissolved and Se!- 
den and Eliot went to the Tower, where the latter died Then came the 
long interval of more than eleven years, when the King broke his prom- 
ises and tried to reign without a Parliament by the help of Stratford and 
Laud, and then in 1640 the Short Parliament, followed in a few months 
by tne Long Parliament, with the men of action crowding more than 
ever on the opposition benches. The waves of civil war rolied over the 
land, Stratford, Laud and Charles went successively to the block, and 
still for thirteen years the Parliament sat on until the ever m-mprable 
day when the Captain-General, King in-everything but name and more 
absolute than any Plantagenet, strode into the House which he had de- 
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nuded of all dignity and of almost all power, and pointing to the symbol 
of its venerable authority bade a musketeer to take that bauble away. 
Such a scene is disquieting to the legal spirit. It was well for Coke’s 
happiness that he was destined not to see it. He could not have adapted 
himself to the new times. So unprecedented a proceeding as the trial 
and execution of the King would never have received his approval. 
There would have been small comfort for him under the Commonwealth 
or in the two reigns that succeeded it, nor would he have found rest un- 
til under William of Orange the nation resumed the course of its orderly 
development within the natural lines of the constitution and the 
Bill of Rights enacted what the Petition of Right had declared. 

The work and influence of Coke as a legal author is an interesting 
subject, on which much might be written. While Attorney-General he 
had found time to publish several volumes, or parts, as they are called, 
of reports, written in Norman French, and in the leisure of his later 
years he continued the series, and wrote commentaries on the common 
and statute law, to which he gave the rather affected name of Institutes, 
besides disquisitions on important legal topics. ‘These books, for the 
most part, stand peacefully on shelves unvexed by the housewife’s care, 
their heads slowly whitening with the tranquil dust of years. Yet they 
contain much that is both curious and valuable : 


“ Yea in these evil days from their reading 
Some profit a student shall draw, 

Though some points are of obsolete pleading, 
And some are not law.” 


Coke’s most conspicuous literary work was his Commentary on Lit- 
leton, known as the First Institute. No reader of Tom Jones can forget 
the Reverend Mr. Thwackum, who in his disputations ‘‘ always used the 
scriptures and their commentators as the lawyer doth his Coke upon 
Littleton, where the comment is of equal authority with the text.” This 
extraordinary composite work, the first edition of which appeared in 
Coke’s lifetime, stands high in the list of the world’s famous books. 
Thomas de Littleton was a judge of the Common Pleas, whose life was 
nearly co-extensive with the unquiet fifteenth century, and who moved, 
not along the glittering heights where crowns are lost and won, but on 
the lower level of that necessary public business, which through all 
changes of dynasty and administration goes steadily on. His Treatise 
on Tenures, written in Norman French, is principally concerned with 
the law of real estate, of which it covers the most important parts. In 
Littleton’s day, and for long after, land was the leading property inter- 
est, and personal estate was relatively inconsiderable. Queen Elizabeth, 
according to. Hume, received from Parliament, during her reign of forty- 
five years, twenty subsidies and thirty-nine fifteenths, amounting alto- 
gether to about three million pounds. It is likely enough that ‘the tax- 
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payer of the sixteenth century used to cheat the assessor, and that the 
Queen did not get a fifteenth when she asked for it, but. fancy what 
would be the consternation of the city of London in our day at a serious 
proposal to levy such a fraction of the assessed value of personal prop- 
erty. Littleton’s Treatise. which’ contains the back-bone of the old com- 
mon law, was taken up by Coke as a theme for illustration and com- 
ment, and he was so profoundly read in the early books, and so infatu- 
ated and so identified with the subject, that we can hardly believe, as 
we read his notes, that he did not belong to the fifteenth century as well 
as to the sixteenth and seventeenth ; that he did not learn his law from 
manuscripts and parchment rolls before Caxton had printed his first 
book, and ride the circuit with Littleton during the war of the Roses. 
His method as a commentator is discursive in the extreme. For ex- 
ample, the first section of Littleton, which defines an estate in fee 
simple, contains one hundred and sixty-six French words. Coke’s com- 
mentary on it consists,in Batler’s edition, of thirty pages of fine print, in- 
cluding, among other things, etymologies of most of the Latin and Saxon 
terms that are descriptive of land, and the official title of each English 
sovereign from William the Conquerer to Queen Elizabeth. The sub- 
ject, at best, is a hard one, and Coke’s way ot piling up learning upon 
it did not tend to make it easy. His English notes are infinitely more 
difficult than Littleton’s French text. The result is that the work is a 
mine of learning, but is singularly unfit for a book of first instruction. 
Lord Mansfield, who was a man of culture, and used to disparage Coke 
and laugh at his etymologies, said that if Blackstone’s Commentaries 
had been in existence when he was a student, they would have saved 
him several years time. Daniel Webster thus writes in hisautobiography : 
‘*] was put to study in the old way, that is, the hardest books first, 
and lost much time. I read Coke-Littleton through without understand- 
ing a quarter part of it. Happening to take up Espinasse’s Law of Nisi 
Prius, I found I could understand it, and arguing that the object of 
reading was to understand what was written, | laid down the vener- 
able Coke, et alios similes reverendos, and kept company for a time with 
Mr. Espinasse and others, the most plain, easy and intelligible writers. 
A boy of twenty with no previous knowledge of such subjects cannot 
understand Coke. It is folly to set him on such an author. There are 
propositions in Coke £0 abstract, and distinctions so nice, and doctrines 
embracing so many conditions and qualifications that it requires an 
effort, not only of a mature mind, but of a mind both strong and mature, 
to understand him.. Why disgust and discourage a boy by telling him 
that he. must break into his profession through such a wall as this? I 
really often despaired. I thought I never could make myself a lawyer, 
and was almost going back to the business of school-keeping. Mr. 
Espinasse, however, helped me out of this in the way I have mentioned, 
and I have always felt greatly obliged to him.” | 
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It is no joke to read law now; Mansfield and Webster have told ug 
what it was to begin with Coke upon Littleton; but the imagination re- 
coils from the thought of what must have been the student's lot before 
Coke had written. The task was appalling. Its difficulty consisted not 
so much in the volume of the material, though that was considerable, as 
in its refractory character. The corpus was scattered through repulsive 
tomes, whose least demerit was that- they were written in barbarous 
Latin or obsolete French; where the statement was beclouded with a 
technical jargon that half concealed the idea, and the reasoning tortured 
and spun out into unprofitable subtleties that would have delighted the 
soul of a schoolman. And yet in this antique stratum lie the roots of 
the law. It is to us not merely of historic interest, but of practical con- 
cern. To use Coke’s own striking figure,‘ out of the old fields cometh the 
new corn.” The seventeenth century, with the horizon of modern life 
widening before it, was rapidly getting away from this legal past. Coke’s 
unique life and labors served to connect the two eras. By his birth he 
was as near to Henry the Sixth as we are to Benjamin Franklin, and 
nearer by his death to the accession of George the Second. The im- 
portance of his work in this; that as no other man, either then or since, 
could do, he bridged over the widening chasm between the old and the 
new, gathered up and brought to a focus all that was most efficient in 
the ancient record, and made the medizyval law accessible, intelligible 
and vital to later times. 

The evening of Coke’s life was spent at Stoke House, a fine Tudor 
mansion of which we get this inviting glimpse in the opening stanzas of 
Gray’s Long Story : 

“In Britain’s isle, no matter where, 
An ancient pile of building stands, 


And Huntingdons and Hattons there 
Employ’d the power of Fairy hands 


To raise the ceilings fretted height, 
Fach pannel in achievements clothing, 
Rich windows that exclude the light, 
And passages that lead to nothing.” 


Here Lady Coke, or Lady Hatton, as she preferred to call herself, 
lived after her husband’s death until the approach of the royal army, 
when she abandoned her home, for she was a stout Parliamentarian, 
leaving behind her a spirited letter addressed to Prince Rupert; and 
here, in his days of disaster, the tortuous. Charles was for a time im 
prisoned. Coke was fond of the country, and enjoyed the role of a landed 
proprietor, and must have felt an honest pride in the profound reverencé 
and honor in which he was held by the men of his own county. It was 
a favorite idea with him, which his own example tended strongly to con- 
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firm, that the good things of this life are somehow in a peculiar sense 
destined by Providence for the use and behoof of estimable members of 
the legal profession. This thought he has expressed in the preface to 
his Second Report, in a passage which reads like a paraphrase of one of 
the Psalms, with the common law doing duty for the law of the Lord. It 
has an authoritative, institutional tone, and in the three hundred years 
‘since it was written must have cheered many a briefless bachelor bar- 
rister : 

“For thy comfort and encouragement cast thine eyes upon the sages 
of the law that have been before thee, and never shalt thou find any 
that hath excelled in the knowledge of the laws but hath sucked from 
the breasts of the divine knowledge, honesty, gravity and integrity, and 
by the goodness of God hath obtained a greater blessing and ornament 
than any other profession to their family and posterity. It is an un- 
doubted truth that the just shall flourish as the paim tree and spread 
abroad as the cedars of Libanus. Hitherto | never knew any man of 
a loose and lawless life attain to any sound and perfect knowledge of 
the said laws, and on the other side I never knew any man of excel- 
lent judgment in the laws but was withal (being taught by such a 
master) honest, faithful and virtuous. Wherefore a great lawyer never 
dies improlis aut intestatus and his posterity continue to flourish to dis- 
tant generations.” 

When Coke’s life was near its close the King sent officers to ransack 
his private papers in search of seditious matter. The old man was pass- 
ing into the shadow of death and was probably not made aware of this 
crowning indignity. Many documents were taken away, among others 
his will, which was lost to the great prejudice of his estate, and the 
original manuscript of his commentary on Littleton, which after remain- 
ing for some years in the hands of the Crown was returned to his family 
by direction of the Long Parliament. A monument to Coke’s memory 
stands in the manorial grounds. I do not know what the inscription 
may be, perhaps some Latin eulogy, as the tribute most befitting a 
master of ancient lore. The monument should bear only a few plain 
English words; his name and addition, his great office, his chief title to 
parliamentary renown, his lofty answer to the King: Edward Coke, 
Knight: Lord Chief Justice of England: Author and mover of the Petition 
of Right : ‘When the case happens I shall do that which shall be fit for a 
Judge to do.” 

The personality of Coke was powerful rather than engaging. He was 
aman of strong virtue, and in a venal age avoided the rock on which 
his greatest contemporary was wrecked and never took a bribe, but his 
nature was hard and unsympathetic, and he was without wit, that 
nimble half-sister of logic, whose “ momentary fires” have lit up many 
a famous legal character. If we turn from the man to his work it is to 
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be admitted that his importance is less than it once was. He no longer 
dominates the whole of our jurisprudence. To say nothing of equity, 
entire departments of law now exist of which he knew nothing. The 
study of the early legal thought of England is pursued in a scientific 
spirit to which he was a total stranger. Yet he is still a great power, 
and affects the mind as an influence rather than a man; a conservative, 
impersonal, jural ingredient in our system, the presence of which is in- 
dicated by the cabalistic formula ‘‘ Co-Litt.” But this does Coke in- 
justice. He was a very real man ; not a man of the future, like Milton, 
with whom England bas not yet caught up, but, though a student of the 
past, pre-eminently a man of the present. He was a true son ot the 
common law, and by virtue of that relation in touch with contempor- 
aneous society and cognizant of its wants, for the science was not pro- 
mulgated from above by some imperial codifier but was built up layer 
upon layer in a process of natural growth through the agency of judges 
taken from the body of the community. It is to this fact that the com- 
mon law owes its greatest defect and its greatest merit; on the one hand, 
its want of scientific form, and‘on the other, its remarkable power of ex- 
pansion, in such striking contract to the extreme rigidity of its proced- 
ure. To the mode of its development it is due, also, that the courts and 
lawyers of England have on the whole been the foes of tyranny and the 
friends of freedom, standing now between the people and the peers, and 
now between the people and the throne; in one age unfetter- 
ing the lands of the nobles and in the next chaining up the 
divine right of kings. Coke was a vigorous scion of this hardy popular 
stock. After all abatements it remains true that within his own great 
sphere his authority is unshaken and absolute. He is stil] studied and 
more frequently cited, sometimes, it is apprehended, upon the principle 
that he who quotes Lycophron is presumed to have read Homer. In- 
deed, the average lawyer, without blushing over much, may lay his 
hand upon the Revised Statutes and frankly confess that he is more 
familiar with the first section of Littleton than with the last. None the 
less, the result of Coke’s labors has passed into our working law and be- 
come efficacious of good, operative often where unperceived. Inalarge 
view, we ourselves are hisdebtors. Because he has lived life and prop- 
erty are safer, our duties better defined, our rights more assured ; and, 
withal, he was a lover of liberty, and in his own bold and cautious way 


a valiant soldier in the army of liberation. 
FREDERIC ADAMS. 
Newark, New Jersey. 
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[“ From American Law Register and Review.” ] 
(CONCLUDED.) 
6. BLACKLISTING. 


A book containing a lot of delinquent debtors, is libelons and uot privi- 
leged, if it is published by another for distribution among its members 
or subscribers, and its manifest purpose is to coerce payment of claims, 
the name of each delinquent being dropped from the list and the fact of 
his having made payments announced as soon as it occurred. In an 
action by the person thus blacklisted, the plaintiff may show that he was 
denied credit by a subscriber to such book, who, on being asked why he 
would not credit the plaintiff showed the book, and gave as his reason 
for denying the plaintiff credit, that his name was therein. So sending 
a letter through the mail in an envelope on which are printed the name 
of such an association, and the statement that it was an organization for 
the collection of bad debts, is the publication of a libel ; because such 
imply that the person addressed is a bad character and ought not to be 
eredited, and that the correspondence inclosed is for the purpose of col- 
lecting from him a bad debt. Muetze v. Tuteur, 77 Wis. 236; S. C., 
20 Am. St. Rep. 115. A corporation has the right to publish and cir- 
culate among its offcers and employes a list of discharged employes, 
who are considered incompetent or untrustworthy; and an employe 
whose name appears upon such a list cannot maintain an action for libel 
against the corporation in the absence of proof that the publication was 
known to be false, and was actuated by malice. Missouri Pacitic Ry. 
Co. v. Richmond, 73 Tex. 568; S. C. 15 Am. St. Rep. 794 


7. MAuicrous REPORTS. 


“A statement privileged in the first instance may lose its privileged 
character by being reported and persisted in, after knowledge of the 
fact that it is false has been brought home to its author.” So, too, a 
communication which would, otherwise, be privileged is not so, if made 
with malace in facts through hatred, ill-will and a malicious desire to 
injure. Erber v. Dunn, 12 Fed. Rep. 526. 

So a defamatory communication of an agency to one of its subscribers 
is not privileged, if reasonable care and caution was not exercised in 
collecting the information, and it was imparted to others recklessly and 
without any reason to believe it true. Locke v. Bradstreet Co., 22 Fed. 
Rep. 781; Bradstreet Co. v. Gill, 72 Tex. 115; S.0., 98. W. Rep. 
753 ; porte v. Vedder, 40 Minn. 475; S. C., 42 N. W. Rie 542. 

The burden of proof is upon the agency to show that the communica- 
tion is prima facie privileged; but if its privileged character is shown, 


















366 THE NEW JERSEY LAW JOURNAL. 









then the burden is for the plaintiff to show that it was made with malice 
in fact. Erber v. Dunn, 12 Fed. Rep. 526; Ormsby v. Douglass, 37 
N. Y. 477. 


8. INJUNCTION TO RESTRAIN THE PUBLICATION OF DEFAMATORY MATTER 


A mercantile agency cannot be enjoined form publishing matter in- 
jurious to, and defamatory of, the standing of the plaintiff in the com- 
mercial world. In such an instance, if there be no breach of trust or 
contract involved, a court of equity has no jurisdiction. Raymond y, 


Russell, 143 Mass. 295; 8. C., 58 Am. Rep. 1387; 9 N. Y. Rep. 544 


9. FRAUDULENT REPRESENTATION OF MERCHANTS TO AGENCY. 


If an individual firm or corporation fraudulently gives to an agency, 
through its agents, a false report or statement concerning his own pecu- 
niary responsibility, with the intention to thereby procure credit, and to 
thus defraud those who may be misled into the belief that the representa- 
tions are true, he will be liable in an action of deceit to the person de- 
frauded. In such instance it is immaterial that the false representations 
were not made by the defendant directly to the plaintiff, nor that the 
defendant did not know when they were made who might rely and act 
upon them. ‘A person furnishing the information,” said the court, “to 
such an agency in relation to his own circumstances, means and pecu- 
niary responsibility, can have no other notion in so. doing than, to enable 
the agency to communicate such information to persons who may be in- 
terested in obtaining it, for their guidance in giving credit to the party; 
and if a merchant furnishes to such an agency a wilful false statement 
as to his circumstances or pecuniary ability, with intent to obtain a 
standing and credit to which he knows he is not justly entitled, and thus 
to defraud whoever may refer to the agency, and in reliance upon the 
false information there lodged, extend a credit to him, there is no reason 
why his liability to any party defrauded by those means should not be 
the same as if he had made the false representations directly to the party 
injured.” Eaton v. Avery, 83 N. Y. 31; S.C,7 Am. Rep. 389; 18 
Hun. 44. False and fraudulent representations constitute a fraud, and 
a secret intention not to profit by them is no defense. Moyer v. Let- 
terer, 50 Mo. App. 94. 

Any subscriber of the agency relying upon such false representations, 
and selling goods to the person making them, may rescind the contract 
and recover possession of them, if the vendee was insolvent at the time 
the representations were made, and when the sale occurred. Gainesville 
National Bank v. Bamberger, 77 Tex. 48; S. C., 14S. W. Rep. 959; 
19 Am. St. Rep. 738; Hinchman v. Weeks, 85 Mich. 535; S. C., 48 
N. W. Rep. 790; Gries v Blackman, 30 Mo. App. 2, 8; Lindauer v. 
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alice Hay, 61 Ia. 667; Canton v. Claflin, 58 Hun. 610; S. C., 12 N. Y. 
8, 37 Supp. 759; 35 N. Y. Rep 47; Genesee Bank v Michigan, ete. Co., 52 
Mich. 164; S. C,17 N. W. Rep. 790; Mooney v. Davis, 75 Mich 
Tee 188; 8. C., 42 N. Y: Rep. 802; 13 Am. St. Rep. 425 
t In an action for fraud occasioned by the vendee making false and 
= fraudulent statements to a commercial agency, whereby he acquires a 
a higher rating than he would have otherwise have obtained, such state- 
st or 


ments are admissable, if the vendee relied upon them. Furry v. O’Con- 


dv. FE nor, 1 Ind. App. 573; S. C, 28N. E. Rep. 103 


544 This is especially true if the vendee approved such statements after 
they were put in writing by the agency. Mooney v. Davis, supra. 

But statements made in April cannot be legally regarded as an asser- 

ney, tion of the vendee’s financial standing in October or November following. 


pom Hotchkins v. Third National Bank, 57 Hun. 594; S.C., 11 N. Y.Supp. 
nd to 220; 33 N. Y. St Rep. 195; Hotchins v. Marion, 58 Hun. 606; S. 
euta- C,11N. Y. Supp 806; 34.N. Y. St Rep 803; Hinchman v. Weeks, 
n de- 85 Mich. 535; 8S. C , 48 N. W. Rep. 790; Claflin v. Flack, 36 N. Y. 
habe: St. Rep 728; S ©,13N. Y. Supp. 269; Macullor v. McKinley, 99 
t the N Y 353; 49 N. Y. supra, 3; 2N. E Rep 19 

d act And so, too, if they were made in February and the sale was in July 
» to of the same year. Tucker v. Karples, 88 Mich. 413; S. C., 50 N. W. 
pects Rep 073 

nable Reports made six weeks before the sale may be relied ou. Kramer v. 
eee Wilson, 20 Mo. App. 173. 

arty ; Reports not known to the vendor until after the sale are not admissa- 
‘ment ble to show fraud in an action to recover possession of the chattals sold. 


ain @ | Robinson v. Levi, 81 Ala. 134; 8. C., 1 So. Rep. 534. 


| thus A merchant who has made a report to an agency is not bound to notify 
mn the it of a change for the worse in his affairs, unless he has become insolvent, 
ae or is in such a condition as'to be aware that he will be obliged to sus- 
ot be 


pend. And if he has made subsequent reports showing a decrease in his 
party financial standing, subscriber to the agency cannot rely alone on the 
); 18 original report, but must consider all the reports together which were 
1, and rendered before the sale was made. Cortland Ins. Co. v Platt, 83 Mich. 
- Let- 419; 8. C.,47 N. W. Rep. 330; Mooney v. Davis, supra. 

The fact that before the vendor acted upon the false statements of the 


tions, vendee, the latter had refused to give another statement of his condition 
ntract called for by the agency, and which was not communicated to the vendor, 
, ee does not not effect the right to rescind the contract for misrepresentations, 
»sville 


for in the absence of a recall the original statement is a continuing one- 
9595 | Claflin v. Flack, 36 N. Y. St. Rep. 728; 8. C.,13 N. Y. supra, 269. 

Jy 48 The agent of the agency may testify how the business of the agency 
ner ¥. was transacted and the plaintiff may show that he refused to make the 
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sale, until the report of the agency concerning the vendee’s financial 
standing was furnished him. Hinchman v. Weeks, 85 Mich. 535; §. 
C,48N. W. Rep 790 

But where the only representations made are those furnished to the 
seller by the agency, it must be clearly shown that the accused buyer 
made the statements to the agency with the fraudulent intent to use the 
agency as an instrument to accomplish a fraud upon hig vendor or some 
other dealer. Victor v Henlien, 33 Hun. 549; 8..C., 7 Civ. Rep. 67; 
1 How. Pr. (N.S ), 159; Deickerhoffy Brown (Md.), 2 Cent. Rep 620. 

This point is very well illustrated by a New York case. In February, 
upon application of the agency, a tailor reported that he had a stock on 
hand of $2,500, and no liabilities, “‘as I pay cash for my purchases,” 
He, in fact, owed $2,000 for borrowed money. In June he refused to 
make another report tothe agency. In August the plaintiff solicited him 
to purchase goods and offered him “long time.” Other orders were 
given by the defendant to the plaintiff in September and October. The 
February report showed that the defendant had once failed in business 
three or four years before, and had settled with his creditors at fifty cents 
on the dollar; that he had little business, his wife supporting the family, 
and there was an entry on the books of the company that he refused to 
give a report in June with the statement that he was regarded as of lit- 
tle responsibility. It was held that there was no evidence to show an 
intent to mislead or deceive the plaintiff, and that there was no fraud or 
false representations inducing him to make the sale. ‘ The statement 
of February was not made as a basis of credit. On the contrary, he 
says, ‘I pay cash for all my purchases,’ implying thereby, ‘I ask no 
credit’ He did not claim to be desirous of any. Had he then asked for 
credit it would have been natural and becoming in the one applied to to 
have made further inquiry. As it is, the credit seems to have been 
thrust upon, not obtained by him. In all this there is no excuse for non- 
payment, but every reason why the debtor should not suffer in this action 
like a criminal or as for a tort.” Macullar v. McKinley, 99 N. Y. Rep. 
9; 8.C,2N. E. Rep. 19, affirming 49 N. Y., supra 3. 


10. INTERSTATE COMMERCE. 


A law of a state requiring a commercial agency of another state to ta e 
out a license for each of the agents doing business in any county of the 
state and to pay a fee therefor and deposit a certain sum of money as a 
security for those with whom it transacts business in the state, is not in 
contravention of the Constitution of the United States, nor is such an 
agency engaged in interstate commerce. State v. Morgan (S. D.), 48 
N. W. Rep. 314. 
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11. SERVICE oF PROCESS. 


A statute of Texas provided that service of process could be made 
upon the agent of a foreign corporation doing business within the state. 
Under this statute it was held that process could be served upon an agent 
who sometimes furnished a commercial agency with statement of the 
business standing of merchants within the country. Bradstreet Co. v. 


Gill, supra. W. W. THorntTon. 
Indianapolis, Ind. 





NEW JERSEY COURT OF ERRORS AND APPEALS. 
(Abstracts of Recent Opinions.) 





Eminent domain—Filing survey.—1. The refusal of the court to grant 
a mandamus, is not reviewable in error. 2. By filing a survey in the 
office of the secretary of state, of its contemplated route, a railroad, or 
similar company, obtains a pre-emption of the land embraced in it. 3. 
Such a survey was made, and the land embraced was subsequently pur- 
chased by the railroad, the defendant in error; application being made 
by the company that filed said survey for commissioners to condemn the 
land, and it appearing that the charter of such company forbade it to 
take land held by another corporation ; held, that whatever remedy the 
applicant had was in equity, and that it could not acquire the land by 
procedure in a court of law. The Amer. Trans. and Nav. Co. v. N. Y., 
Susq. & West. R. R. Co. (Mr. Cortlandt Parker for plaintiff in error. 
Mr. J. Franklin Fort for defendant in error.) Opinion by the Cater 
Justice, November 6, 1896. 

Negligence— Electric railways— Request to charge.—1. Where from the 
proofs at a trial it was the daty of the managers of a car operated by elec- 
tric motors at a high rate of speed to give audible signals of the approach 
of the car, the non-performance of which duty was evidence of negli- 
gence, which, if the proximate cause of the injury complained of was 
actionable. Held that the charge was free from error. 2. Where from 
the proofs at a trial two conclusions of fact can reasonably be reached, 
one of which will justity the plaintiff’s recovery, the trial court can- 
not direct a verdict for the defendant. 3. The trial court is not obliged, 
though specially requested to do so, to apply a legal principle which 
it clearly states to the jury, to conditions of fact postulated by the de- 
fendant’s counsel, particularly when such conditions do not include all 
the circumstances which would influence the conclusions. Consoli- 
dated Traction Co. v. Chenowith. (Messrs. Depue & Parker for 
plaintiff in error. Messrs. Hayes & Lambert for defendant in error.) 
Opinion by CHANCELLOR. 

24 
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Roads and highways—Returns of surveyors.—1. In the making of an 
alteration in a public road by surveyors of the highways appointed un- 
dér the road act by vacating a part thereof, and laying out a new road 
in lieu of the part vacated, a return of surveyors that they had made an 
assessment of the damages to the respective owners of the land taken for 
the laying out of the aforesaid road, laid out by them to take the place 
of the part of said road thereby vacated, was held to be defective and 
insufficient as not conforming to the statute, which requires in such cases 
that the assessment be made for the damages the land owner shall 
sustain by the altering of said road. 2. In such a proceeding affecting 
as it does the rights of individuals, there must be a strict observance of 
statutory requirements. 3. Since the passage of the supplement to the 
road act approved March 12, 1874, General Statutes, p. 2845, such de- 
fect is not necessarily fatal, but the Common Pleas may require the sur- 
veyors who signed the return to review their proceedings and make an 
amended return, correcting such defect in the assessment of the dam- 
ages. State, Fowler, pros., v. Larrabee. (Mr. A. E. Johnson for plain- 
tiffin error. Mr. I. W. Carmichael for defendant in error.) Opinion 
by HrenpDricKson, J. 

Benevolent and social societies—Notice of assessment.—The defense by 
a benevolent and social society, (a Rhode Island corporation), of the for- 
feiture of benefits, because of the non-payment of an assessment at the 
time when due, will not be sustained unless it is first proved that the 
member charged with default had notice of the assessment in the way 
prescribed by the constitution and by-laws of the society. Royal So- 
ciety of Good Fellows v. McDonald. Mr. W. H. Apgar for plaintiff in 
error. Mr. A. L. McDermott for defendant in error. Opinion by 
Nixon, J. 

Expert and opinion evidence.—1. Books of science are generally ad- 
missible as evidence to prove the opinions contained in them; but if a 
witness refers to them as an authority for his own opinions, they may be ree 
ceived for the purpose of contradicting him. 2. Who is entitled to be 
considered as an expert in regard to any matters of science or skill, is a 
question which must be left very much to the discretion of the trial 
court. and its decision is couclusive, unless clearly shown to be errone- 
ous in matter of law. N. J. Zine & Iron Co. v. Lehigh &e. Co. (Mr. T. 
N. McCarter and Mr. F. W. Stevens for plaintiff in error. Mr. R. W. 
Parker, Mr. C. D. Thompson and Mr. G. Collins for defendant in error.) 
Opinion by Drxon, J. 

Benevolent associations—Powers under statute.—The authority con- 
ferred upon associations under the “ act to incorporate benevolent and 
eharitable associations,” by the supplement thereto, approved March 2, 
1883, and the further supplement of April 2, 1886, to make contracts 
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with their members for the payment of death benefits, is authority to 
make contracts of the nature of life insurance; so far as those supple- 
ments purport to authorize contracts of ordinary life insurance, their en- 
actments are ineffectual, for such an object is not within the title of the 
acts; Sut so far as they authorize contracts, whereby the tund to be 
paid at death of the member is to go as a gift among the class of persons 
named in the acts, their enactments are not objectionable, because that 
object is within the title of the acts. Golden Star Fraternity v. Martin. 
(Mr. Philip P. Cross for plaintiff in error. Mr. T. N. McCarter, Jr., for 
defendant in error.) Opinion by Magte, J. : 

Benevolent associations—Internal procedure.—1. To render the judg- 
ment of a benefit lodge concerning property rights valid, jurisdiction 
must appear by evidence of compliance with the modes of procedure re- 
lating to notice to parties, and in other particulars. 2. Irregularities of 
procedure in the course of the inquiry in such a case, which are con- 
trary to general principles of law, may invalidate the conclusions 
reached. 3. Want of jurisdiction will obviate the necessity of appeal 
under rules otherwise applicable. Supreme Lodge, K. P., v. Eskholme. 
(Mr. J. Frank Fort for plaintiff in error. Messrs. Riker & Riker for defen- 
dant in error.) Opinion by BARKALOow, J. 

Municipal corporations —Sewers.—The act entitled, “An Act to allow 
towns, villages or other municipal corporations to acquire and use lands 
or real estate in an adjoining township or other municipal corporation, 
for use for the construction of a sewage receptacle or sewage-disposal 
works,” is not to be given a retrospective effect. Village of South 
Orange v. Inhabitants of Millburn. (Mr. B. A. Vail for plaintiff in error. 
Mr. A. L. McDermott for defendant in error.) Opinion by CHiEF Justice. 

Bills and notes—Illegality— Banking.—If an officer of a bank, who is 
also a member of its discount committee, take part in discounting a note 
made to him individually for an unlawful purpose, in which he partici- 
pated; his knowledge of such illegality is not imputable to the bank. 
Graham v. Orange County National Bank. (Mr. Eugene Stevenson for 
plaintiff in error. Mr. Munson Force and Mr. Michael Dunn for defen- 
dant in error.) Opinion by Garrison, J. 


NEW JERSEY COURT OF CHANCERY. 





(Abstracts of Recent Opinions.) 





Partnership—Limited—Affidavit.—A certificate and affidavit filed for 
the purpose of forming a limited partnership, pursuant to the statute of 
the state of New York in such case provided, were dated and filed in 
January, 1892. The former stated the sum contributed by M, the spe- 
cial partner, and the latter, that said sum had actually and in good faith 
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been paid in cash. The partnership was to commence at the date above 
stated. The sum contributed by M, was not, in fact, paid until the 
twelfth day of January. Held, that the statement of the affidavit as 
to the payment was false within the meaning of the statute, and that M, 
was liable as a general partner for the claim sued upon. Myers v. Edi- 
son General Electric Co. (Mr. D. J. Pancoast for plaintiff in error. Mr, 
F. J. Swayze for defendant in error.) Opinion by the CHANCELLOR. 

Sale of land—Attorney as purchaser-- Preliminary injunction—Delay 
not prejudical.—Under a writ of fiert facias, issued upon a judgment 
three years after its recovery, a sheriff levied upon and advertised for 
sale, four distinct parcels of land belonging to the defendant in execu- 
tion, one of which parcels was alone of sufficient value to have thrice 
paid the judgment, and the other parcels were of value more than 
enough to pay the judgment several times, and in absence of the defend- 
ant, who had no notice or knowledge of the intended sale, he sold the 
four parcels in one lot to the attorney of the plaintiff in execution, for 
one-fourth the amount due upon the judgment, and thereupon the attor- 
ney caused the sheriffs deed to be made to a third party {through 
whom and another, the title ‘to the whole property, subject to the 
inchoate dower right of a wife of advanced years, now deceased, within 
four months and a half after the sale, went to the attorney’s wife, who, 
though she claimed to be an innocent purchaser for value, does not, by 
her answer, disclose the circumstances of her purchase or state the value 
she paid for the property, and who appears to have dealt with the prop- 
erty since the sheriff’s sale as though she deemed the title of it to be 
subject to question. Held, that a preliminary injunction will issue to 
restrain the attorney’s wife from prosecuting an action of ejectment 
against the defendant in execution, to recover possession of part of the 
land, to the end that the statu quo may be preserved until full proofs 
and final hearing shall be had, upon bond being given under rule 126; 
and this, though the complainant has delayed his application to this court 
for fourteen years after he was put upon inquiry concerning its sale, it 
appearing that during that time he suffered mental affliction, which was 
more or less incapacitating, and it failing to appear that the defendant in 
this suit will suffer prejudice at the hearing, or that the court will be 
embarrassed or obstructed in administering justice because of the delay. 
Lundy v. Seymour. (Mr. W. B. Williams for plaintiff. Mr. Frank M, 
Hardenbrook for plaintiff.) Opinion by the CHANCELLOR, October 31, 
1896. 

Specific performance—Notice.—To be a bona fide purchaser without 
notice the defendant must not only have agreed to purchase without notice 
of complainant’s previous agreement, but he must also have actually 
paid the purchase money and taken his deed without such notice. Ithe 
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has paid part only, before notice, he will be protected only to the extent 
of his actual payment. Brinton v. Scull. (Mr. J. H. Brinton and Mr. 
L. M. Garrison for complainant. Mr.C. L Cole and Mr. Joseph Thomp- 
son for defendant.) Decree for complainant on terms. Opinion by 
Grey, V. C., November 4, 1896. 





MEMORANDA, — 

Valentine v. Reagers.—Mr. C. E. Hendrickson for complainant. Mr. 
E. Watts for defendant. Conclusions by ReEep, V.C. Neither of de- 
fendants have any interest, estate or incumbrance on the property in suit. 
The deeds in possession of defendant are to be delivered up to the com- 
plainant and the ejectment suit restrained. 

Palmer v. Munsell.—Mr. W. P. Voorhees for complainant. Messrs. 
Voorhees & Booream for defendant. Conclusions by Reep, V. C. The 
legacy of Henry H. Parsons lapsed. Jennie, the sister of Alice Wacken- 
barth, is entitled to the legacy given by second clause of will. 


NEW JERSEY SUPREME COURT. 





(Abstracts of Recent Opinions. ) 





Before BEASLEY, C. J., MAGIE, GARRISON and LipprncorTr, J.J. 

Conditional sales—Recording act of 1894.—1. The act of 1894, re- 
quiring the recording of instruments attesting the conditional sales of 
chattels, does not invalidate such sales in favor of creditors, if the in- 
strament be unrecorded ; in such event it is avoided only in favor of 
subsequent purchasers and mortgagees. 2. When the vendor does not 
reside in this state, and the articles sold are not in it at the time of the 
sale, the statute has no application to the transaction. Wooley v. Geneva 
Wagon Co. (Mr. J. E. Howell for plaintiff in error, Mr. A. W. 
Walling, Jr., for defendant in error.) Opinion by Cuter JUSTICE. 

Quo warranto— Municipal officer.—The title of an officer of a muni- 


‘ cipal corporation cannot, on a guo warranto, be put in question on the 


ground that-the de facto body appointing him has no legal existence. 
State, ex rel. Richman v. Adams. (Mr. D. J. Pancoast for relator.) 
Opinion by the Cuter JUSTICE. 

Mechanics’ lien—Error.—A writ of error bringing up an order of dis- 
tribution of moneys brought into the court below for distribution among 
lien claimants, ordered dismissed, as it ought to join all such parties in- 
terested in the procedure. Crouse v. Lewis. (Mr. A. C. Hartshorne 
for Crouse. Messrs. Hawkins & Durand for Lewis.) Opinion by CHIEF 
JUSTICE. 

Courts—Trier of jury—Sherif—Evidence—Act of 1894.—1. The 
act of June 13, 1895, that was designed to abolish the pleas, oyer and 
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sessions, being unconstitutional in its entirety, did uot abolish any of 
them 2. The decision of the trial judge, sitting as the statutory trier 
of challenges to the jury, is conclusive with respect to the facts involved 
in the inquiry. 3. The statutory regulation that the sheriff shall file a 
list of jurors summoned by him, is directory, and not mandatory. 4, 
Impressions of foot prints made in a box of sand with the boot worn 
by the prisoner, may be exhibited by the state to witnesses who had 
seen certain foot prints near the body of the murdered person, for the 
purpose of comparison. 5. The merits of the case examined by virtue 
of the act of 1894. Johnson v. State. (Messrs. Steele & Meehan for 
plaintiff in error. Mr. N. Y. Dungan and Mr. J. J. Bergen for defendant 
in error.) Opinion by the CuiEF JUSTICE. 

Mechanics’ lien—Common Pleas.—The Pleas have no jurisdiction to 
pronounce judgment in a mechanics’ lien case transferred to it from the 
Circuit, and a writ of error sued out in order to remove such a judgment 
with this court will be dismissed. Coles v. First Baptist Church of Col- 
lingswood. (Mr. G. N. Price for plaintiff in error. Mr. L. M Garrison 
for defendant in error.) Opinion by GARRISON, J. 

Criminal law—“ Very reasonable doubt.”—If there be degrees of rea- 
sonable doubt the definition of such degrees is a matter of no moment in 
the administration of criminal justice ; for if, after weighing the evidence, 
the jury finds its judgment unconvinced of guilt.a state of reasonable 


doubt exists, the benefit of which must be given to the accused without ° 


reference to its degree. It was erroneous, therefore. to charge the jury 
in a criminal case that ‘‘ any reasonable doubt must be given to the de- 
fendant, but it must be a very reasonable one,” for such a direction per- 
mitted, if it did not require, the jury to refuse to the accused the benefit 
of such a doubt unless it was of the highest or, at least, of a very high 
degree. Nester v. State. (Mr. John C. Reed and Mr. Clarence L. Cole 
for plaintiff. Mr. S. E. Perry for state.) Opinion by Maair, J. 

Street railways— Negligence.—1. Street railway companies have no 
superior or predominant right to the use of the highways in which their 
cars run over the rights of other persons passing on foot or with vehicles, 
except that because of the inability of their cars to deviate from their 
tracks, other passers must give them the right to pass when occasion re- 
quires. 2. A correlative duty, therefore, devolves upon other passers to 
permit the passage of such cars when they observe or are informed that 
such passage is required. 3. A foot passenger along a public highway 
has a right to use any part thereof; whether the use made of the part se- 
lected is prudent or not must depend on the circumstances. If there is 
a sidewalk or path, separated from a roadway for vehicles, whether or 
not a foot passenger could prudently use the roadway for passage, would 
present one question. But where there is no such sidewalk or path and 
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foot passenger must make his passage in the space also used for vehicles, 
another question is presented, but in either case the question is for the 
jury. 4. When one who was passing on foot along a public highway 
which had no sidewalk or path, but a side ditch and the rails of a street 
railway company whereon the cars ran in the same direction in which 
he was guing, were laid within about two feet ot the ditch, it was a ques- 
tion for the jury whether in walking along the track or narrow space be- 
tween it and the ditch he failed to do what a prudent man would do un- 
der the circumstances. 5. Plaintiff was a little deaf, but was not excluded 
from the use of public highways; only his duty in respect to care for his 
personal safety is to be considered with reference to that disability. But 
it is also to be considered with reference to the rights of the railway com- 
pany to require him to remove from the track upon his observing or 
being notified that a car was about to pass. Whether, therefore, plaintiff 
under those circumstances used proper care to observe defendants’ car or 
to receive notice of its passage being required was also a question for the 
jury. 6. If a mortorman running a trolley on a highway in the day time 
perceives a person passing along on foot upon or closely beside the track 
and apparently ‘eedless of signals, and the motorman can arrest the 
movement of the car before striking the man, his failure to do so is evi- 
dence of negligence which must be submitted to the jury. Buttelli v. 
Jersey City, Hob. & Rutherford Elec. Ry. Co. (Mr. W. B. Gourley for 
Ry. Co. Mr. Warren Dixon for Buttelli.) Opinion by Magir, J. 

Libel and slander.—1. Words derogatory to the professional charac- 
ter of a minister are actionable without proof of special damage. 2. 
When slanderous words affect professional character by imputation of 
misconduct, strict proof that the slandered person has been admitted into 
his profession is not required ; it will be sufficient to prove that he’ has 
practiced it; but when the words spoken deny the right to practice that 
profession, it seems that the right must be established by proof. 3. 
When the evidence fails to disclose as privileged occasion for speaking 
slanderous words, the defense upon that point may be overruled or the 
jury charged to disregard it. Ritchie v. Widdemer. (Mr. D. Harvey, 
Jr., and Mr. Flavel McGee for plaintiff in error. Mr. S. A. Patterson 
for defendant in error.) Opinion by Macaig, J. 





Before DePpUF, VAN SYCKEL and GUMMERE, JJ.: 

Taxation.—Under P. L. 1884, p. 354, the prosecutor is entitled to ex- 
emption from taxation for every building used for the purpose of its cre- 
ation, and also for so much of the land upon which each building is 
erected, as is necessary to its fair use and enjoyment, not in any case 
exceeding five acres to a building. State, Home tor the Education of 
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Feeble Minded Children v. Col. of Twp. of Landis. 
plaintiff.) Opinion by VAN SYcCKEL, J. 

Landlord and tenant—Summary proceedings—.Notice to quit— Affidavit, 
—1. An affidavit “ that the tenant is in possession of demised premises, 
and that he has held and occupied the same from on or about the first 
day of April, 1892, as tenant of deponent, and without any special agree- 
ment for the termination of the said. possession, the said tenant paying 
the deponent the rent of $17 therefor, monthly, up until the time of 
default,” does not show an agreement to pay the rent monthly whereby 
the tenancy may become a monthly tenancy. 2. A notice to quit at any 
period sooner or later than the conclusion of the tenancy will not avail 
the landlord. 3. A statement that the monthly tenancy commenced on 
or about the first day of April, 1892, is indefinite, and therefore a notice 
to quit on the first day of April, 1896, is insufficient. Waters v. William- 
son. (Mr. David Spiro for prosecutor. Mr. Fred E. Hodge for defend- 
ant.) Opinion by VAN SICKEL, J. 

Pleading—Annexed Instrument—Advantage cannot be taken on 
demurrer of the fact that the declaration is in covenant, and by the copy 
of the instrument sued on, annexed to the declaration, it appears to be 
not under seal, unless in the body of the declaration the instrument sued 
on is referred to as so annexed and forming part of the declaration. 
Metzger v. Canadian and European Credit System Co. (Messrs. Gal- 
lagher & Richards, for plaintiff. Messrs. Hayes & Lambert for 
defendant.) Opinion by VAN SYCKEL J,. 

Benefit Societies—Sick Allowances—1. A member of a beneficial so- 
ciety cannot be deprived of his right to a weekly allowance in sickness 
by a change in the articles of the association made in a manner contrary 
to the express provisions of the by-laws and constitution. 2. A certi- 
ficate signed. by the doctor and the mayor ot Chirello, Italy, with the 
evidence of the plaintiff that he saw them sign it, is a sufficient compli- 
ance with the articles of the society requiring a medical certificate signed 
or authenticated by the legal authorities of the place. Mutual Aid and 
Instruction Society between Italians of West Hoboken and Vicinity v. 
Annibale Monti. (Mr. James M. Trimble for plaintiff. Mr. Jos. 8. Parry 
for defendant.) Opinion by VAN SycKeEL, J. 

Police Act—P. 4, 1886, p. 48, prohibits the transferring of a police 
officer from the position of sergeant to the inferior position of patrolman 
for any other cause than incapicity, misconduct, non-residence or dis- 
obedience of the rules and regulations of the police force of which he is 
a member. Leary v. City of Orange. (Mr. Samuel Kalisch for prose- 
ceutor. Mr. E. M. Colis for defendant.) Opinion by GuMMERE, J. 

Certiorari—Second writ —Where a certiorari to review a judgment of 
the Common Pleas on an appeal from a district court has been dismissed 
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for want of prosecution, a second writ should not be allowed to the prose- 
cutor; his remedy is to set aside the order of dismissal, and this will be 
done only where it is made to appear that the order was irregularly or 
or improvidently made. Dowd v. Jones. . (Mr. W. M. Doughtery for 
motion. Mr. George J. McEwan, contra.) Opinion by GumMeERE, J. 

Roads and Highways.—1. The failure of surveyors of the highway, ap- 
pointed for the purpose of laying out a public road, to meet at the time 
and place directed by the court which appoints them, will invalidate all 
proceedings taken by them in laying out such road. 2. The designation 
by the court of a township or village, as the place of meeting of such 
surveyors, without more, is too indefinite. The statute requires that the 
particular building in which the meeting is to be held should be specified 
by the court. Wharton v. Sordon. (Mr. J. B. Griggs for prosecutor. 
Mr. W. Holt Apgar for defendant.) Opinion by GuMMERE, J. 





Before Lippincott and LupLow, JJ.: 

Electric railways— Municipal regulation.—It is within the authority of 
a city, under its police power to regulate the use of the public streets, to 
enact an ordinance limiting the rate of speed at which electric trolley 
cars of a street railway for the carriage of passengers may be operated on 
such streets. ‘‘ The ordinance will not be set aside unless it be an un- 
reasonable interference with the franchise conferred upon the street rail- 
way.” Cape May, Del. Bay and Sewell’s Point Co. v. Cape May. Opin- 
ion by Lippixcort, J. 

Electric railways— Municipal regulation——A city council, under the 
charter of the city, which confers power upon the council to make ordi- 
nances to regulate the public streets, to prevent immoderate driving or 
riding ; to provide the manner in which corporations or persons shall ex- 
ercise any privilege granted to them in the use of streets; to regulate 
the running of locomotive engines and railroad cars therein, and to pro- 
tect persons and property, is authorized to enact an ordinance that all 
passenger cars operated by trolley or electric power in the streets of the 
city shall have proper and suitable fenders on the front of such cars to 
prevent accident and that it shall be unlawful to operate such cars in the 
streets of the city without such fenders. Cape May, Del. Bay and 
Sewell’s Point Co. v. Cape May. Opinion by Lipprincort, J. 

Electric railways— Municipal regulation.—A city having authority un- 
der its charter to regulate the use of the public streets and highways 
can enact an ordinance to compel passenger cars, operated by trolley or 
electric power, to come to a full stop before crossing intersecting streets, 
and such an ordinance if enacted in the manner prescribed by the charter 
of the city, is legislation in its character, and will not be s*t aside as un- 
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reasonable in its purpose or effect. Cape May, Del. Bay and Sewell’s 
Point Co. v. Cape May. Opinion by LipprincortT. 































Before Dixon and Lirrinc. Tt, JJ.: 

Taxation— Deduction for debt —Securities belonging to a principal 
debtor and pledged by him to indemnify his surety will enure in equity 
to the benefit of his creditor. The maker of a note mortgaged his real 
estate to one who endorsed the note for his accommodation, to indemnify 
the endorser against the endorsement, and afterward the note was dis- 
counted in bank. Held, that the debt in the hands of the bank was se- 
cured by the mortgage, and that the maker of the note was entitled to 
have the amount of the debt deducted from the valuation of the real 
estate for the purpose of taxation. Myers v. Campbell. Opinion by 
Drxon, J. 

Banking—Assignment of debt.—The relation between a bank and 
its general depositors is that of debtor and creditor, and the bank may 
set off against a general deposit a debt due to it from the depositor. A 
sent to a bank for collection a writing which appeared to be a note made 
by one of the bank’s depositors, payable to the order of A, and endorsed 
to the bank for collection. Without trying to collect the note the bank 
remitted to A the amount of the note and charged the same to the deposi- 
tor’s account; the depositor really owed to A the amount of the note. 
Held, that the transaction operated as an assignment by A to the bank, 
of the debt mentioned in the note, and that the bank could not recover 
from A the amount paid him, even though the note had been signed by 
the depositor’s clerk without authority. People’s Bank and Trust Co., 
ads. Tufts. Opinion by Dixon, J. 

District courts—Certiorari.—On certiorari going directly to the dis- 
trict court, under Gen. Sts., p. 1261, Sec. 265, judgment cannot be re- 
versed. for. error of law unless exception is taken at the trial, and a bill 
of exceptions is sealed by the judge. Begerow v. Western Elec. So. 
Opinion by Dixon, J. 





MISCELLANEOUS. 


Parker v. State.—Record ordered amended. 

Bullitt v. Edmunds.—Rule discharged. 

Consolidated Trac. Co. ads. Whelan.—Rule discharged. 

Lyons Brewing Co. v. Dunn.—Rule discharged. 

Baldwin v. Woodbride &c. Co.—Demurrer overruled. 

Camden R. R. Co. ads. Young.—The court is of opinion that there 
should be a new trial on the ground of newly discovered evidence. 
Central R. R. Co. ads. Walter.—Rule discharged. 
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Clayton &c. Co. ads. Haile.—Opinion to be filed by Just. Lappiacsty 

Clark v. Willet.—Opinion to be filed by Just, Garrison. 

W. U. Tel. Co. v. Cammon.—No error. - Judge affirmed. 

Crocker Wheeler Elec. Co. v. Hill.—-The plaintiff, an infant, had its 
fingers cut off while working on a machine. Verdict for plaintiff. I 
can find no appearance of error in the trial of the case. It seems to 
have been placed before the jury with great clearness and legal pro- 
priety. Judgment must be affirmed. 

Van Sciver ads. Francis—Same ads. Douglas. Rules discharged. 

Soley v. Balleto.—Let the non suit stand. 

Palmateer Bros. v. Beggs. —Dismissed. 

Osborn v. Chosen Freeholders.—Demurrer sustained. 

Robinson v. Camden Gas Light Co.—Rule discharged. 

State v. Aragio and Spiro —New trial granted. 





MECKERT v. NORTH HUDSON CO. RY. CO. 
(New Jersey Supreme Court, Nov. 5, 1896.) 


Infancy of plaintiff.—Infancy of plain- . inabatement. 
tiff can be taken advantage of unly by plea 

Action in tort for personal injuries. 

Mr. W. Dixon for plaintiff. 

Mr. Geo. Holmes for defendant. 

Per CurtamM: There was a non-suit in the trial court because it ap- 
peared that plaintiff was an infant. The judgment cannot stand. 

The law is entirely settled that the infancy of the infant plaintiff can 
be taken exception to only by'plea in abatement. 

All the books of pleading lay down this rule. See Chitty Plead. [484.] 





WILLIAMS, ADMR., », CAMDEN & ATL. R. R. CO. 
(New Jersey Supreme Court, November 12, 1896.) 


Negligence—Admission by deceased— accident, that the same was occasioned by 
A declaration by deceased toa physician, his (deceased) own fault, is admissible. 
called on to attend him at the time of the 


On rule to show cause. : 

This was an action by the plaintiff’s intestate against defendant, for 
having so carelessly, negligently and without warning started one of its 
cars, that said intestate, in the act of alighting, was thereby violently 
thrown to the ground, by means whereof he received injuries from which 
he died. | 

At the trial Chas. E. Ullmer, a physician, was sworn on the part of 
the defendant to testify to the physical conditions of deceased at the 
time of the accident. He was also offered to prove, in the words of the 
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offer, “that upon the arrival of the physician, a few minutes after the 






accident occurred, and upon inquiry by the physician of the deceased 
as to how the accident occurred, the deceased, Johu Williams, told the 
doctor that it was his fault; that he tried to get off the cars before they 


stopped, and fell.” 
The offer was overruled. 


Mr. Joseph H. Gaskill for the rule, cited: 


226. 
Per CURIAM: 
clearly admissible. 


There must be a new trial. 


Wharton Evidence, sec. 


The declaration was 





MISCELLANY. 





PERSONALS. 





Mr. Francis J. Swayze, of the Essex bar, 
contributed a lengthy and interesting article 
to the Crimnal Law Magazine for Septem- 
ber-October, upon the subject of The 
Privilege of a Witness not to Incriminate 
Himself,” treating the cases of Councilman 
v. Hitchcock, 142 U. 8. 547, and Brown v. 
Walker, 161 U. S. 591. 

Chief Justice Beasley had a severe attack 
of illness November 24, which alarmed his 
friends, but he speedly shook it off and has 
recovered. Though 81 years of age he is 
still possessed of a mind unimpaired and a 
memory and vigor unabated. 

Mr. Francis B. Lee, of Trenton, has con- 
tributed to the publication called “ Selected 
Corporation Cases,” a “ Digest of General 
Corporation Law of New Jersey,” which, of 
course, embraces the features of the new act 
concerning corporations. 

It is said Jersey’s list of lawyers is ~ just 
up to the 2,000th mark.’ Who is the 
2,000th man and what aro his prospects ? 





OBITUARIES. 





JAMES BOYD NIXON. 

Mr. James Boyd Nixon, one of the most 
prominent citizens of Bridgeton and long a 
member of the bar of Cumberland county, 
died November 12 at Hot Springs, N. C., 
whither he had gone in the hope of regain- 
ing failing strength. He has not been very 








well for a number of years, but only within 
the past two months did his illness assume 
serious form. 

He was the eldest soz of William G. 
Nixon, the president of the Cumberland 
National Bank, and Sarah Potter, and was 
born August 1, 1847, In his boyhood he 
was athletic in his tastes and at the same 
time gave evidence of the cultivated mind 
and wide reading, for which he afterward 
became known. His preparatory education 
was gained in the West Jersev Aculemy 
and his later in Princeton College. While 
here his work in every department was uni- 
formly excellent and his oratorial ability 
unusual, he winning the first prize in ora- 
tory at the end of his junior year. Gradu- 
ating from Princeton in 1867, Mr. Nixon 
took up the study of law under his uncle 
the late Judge John T. Nixon, and was ad- 
mitted to the bar as an attorney in 1870 
and as a counsellor in 1873. 

The year of his admission to the bar he 
formed a partnership with his uncle, the 
late Colonel William E. Potter, in connec- 
tion with whom he constituted the firm so 
well known under the name of Potter & 
Nixon, and remained here until January, 
1894. During this time Mr. Nixon was en- 
gaged in much important litigation, and it 
was the busiest and most active part of his, 
life. His matured power of penetration and 
his remarkable capacity for energetic work, 
resulted in making him eminent as a busi- 
ness lawyer. During this period he held 




















the office of city solicitor for several terms, 
being elected by a popular vote a number 
of times, and when the law was changed 
the firm of Potter & Nixon was also chosen 
by council to fill the position. He was 
elected counsel for the board of freeholders 
in 1889, which place he held at the time of 
his death. Mr. Nixon was counsel for the 
Cumberland National bank and also vice- 
president of that institution. 

The Bridgeton Pioneer says that “no man” 
in that part of the state “was more uni- 
versally liked, or more popular among an 
unusually wide circle of acquaintances. 
He was actively interested in all branches 
of sport, and was an acknowledged author- 
ity on many, especially of angling. He was 
a desultory, but always acceptable contribu- 
tor to various papers and magazines, and 
had his inclination turned him into dis- 
tinctively literary paths, his success would 
have been rotable.’”’ 


COLONEL WILLIAM E. POTTER, 


Colonel William E. Potter, of Bridgeton, 
died at his residence there on November 9. 
He had been in feeble health for some time, 
and, after the last session of court, he went 
South, with his wife, for his health. He 
did not improve very much, but returned 
home in an _ enfeebled condition. His 
ambition would not permit him to give up 
business until the last moment. He was one 
of the leading lawyers in this state, and his 
counsel in regard to legal matters had al- 
ways shown him to bea learned man. At 
the time he was taken ill he was hard at 
work preparing the great riparian oyster 
case, which is exciting considerable inter- 
est, for the May term of court. 

Colonel Potter was the youngest son of 
James Boyd and Jane Barron Potter, was 
born June 13, 1840, in Bridgeton. He 
studied law with Judge John T. Nixon and 
graduated from Harvard Law School Janu- 
ary, 1861. In September following he en- 


tered the junior class of Princeton College. 
Under the spur of patriotic ardor he aban- 
doned his collegiate studies, and in July of 
the following year enlisted in Company K, 
Twelfth Regiment New Jersey Volunteers. 
He was commissioned second lieutenant of 
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the same company August 14, 1862, and 
mustered into the service of the United 
States as such September 4, 1862. He was 
promoted to a first lieutenancy of the same 
company and regiment August 6, 1863, and 
to the captaincy of Company G February 4, 
1864. Captain Potter became brevet major 
United States Volunteers for meritorious 
serviccs, May 1, 1865, by promotion of the 
President of the United States, and was, in 
1866, commissioned aide-de-camp to Gov- 
ernor Marcus L. Ward, of New Jersey, with 
the rank of lieutenant-colonel, upon whose 
staff he served for three years. He was 
present in about twenty engagements of the 
war, from Chancellorsville to Appomattox 
and he was detailed to deliver the colors 
surrendered by General Lee’s army, seven- 
ty-six in number, to Hon. Edwin M. Stan- 
ton, which ceremony occurred on May 1], 
1865. He was the only New Jersey officer 
present on this occasion. 

Colonel Potter, during his military career, 
displayed gallantry and judgment, which 
won for him the highest encomiums from 
his superior officers. Colonel Potter re- 
ceived from Princeton College his degree of 
A. B. in 1863, and of A. M. in 1866. He 
was admitted as an attorney-at-law in 1865 
and as a counselor in 1869. Having begun 
practice in Bridgeton, he in 1870 formed a 
co-partnership with J. Boyd Nixon, with 
whom he continued his professional labors, 
until nearly two years since and attained a 
prominent position at the bar of South Jer- 
sey. 

He was a delegate to the Republican 
National Convention at Chicago in 1868, 
and also to the convention held at Cincin- 
nati in 1876, and an elector on the Garfield 
ticket in 1880. He was elected an honor- 
ary member of the Society of the Cincinnati 
of New Jersey, July 4, 1874, and president 
of the New Jersey Union Officers’ Associa- 
tion for 1880. Tne colonel was on the 27th 
of May, 1869, married to Alice, daughter of 
the late Alfred Eddy, D.D., of Niles, Mich 

The Atlantic county bar association passed 
the following resolutions November 12: 


Recolved, That in the death of Colonel 
Potter the bar of New Jersey has lost one 
of its most brilliant lights ; his wide clientele 
an invaluable adviser and advocate, and the 
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State a citizen of tried and stainless patrio}- 
ism and ability : 

That his probity, untiring energy and de- 
votion to the interests of such causes as he 
would undertake, the members of the pro- 
fession everywhere had an example showing 
the way to the highest attainment of which 
the list of his cases in the Law and Equity 
Reports of his native State for the past 
twenty years will be the lasting monument : 

That in his death the members of this 
association have suffered a personal, and 
many of theman individual, loss, as ex- 
emplar, counsellor, associate and friend, to 
bedeplored, but ever to be remembered with 
pride and affection: 

That while our sincerest sympathies are 
with his bereaved family, it is impossible 
to give expression to their depth in formal 
words of condolence, and we can only ask 
permission to offer to them our earnest, 
though unmeet, tribute of respect and re- 
gard for the memory of the husband and 
father they have lost. 





JDDGE J. FRANKLIN FORT. 





On December 1, Governor Griggs ap- 
pointed ex-District Court Judge J. Frank- 
lin Fort of Newark, as law judge of Essex 
county to succeed Judge Kirkpatrick, re- 
signed. It was an appointment ad interim of 
course, but it is said the Governor took the 
trouble to allay any feeling of unrest among 
the politicians at the State House by saying 
that as soon as the Senate convened Mr. 
Fort would be named for the full unexpired 
term. Judge Kirkpatrick’s term would 
have expired in 1900. 


JUDGE GREEN'S SUCCESSOR, 





On November 20 a commission was made 
out by authority of President Cleveland to 
Judge Andrew Kirkpatrick, of Newark, to 
succeed Judge Andrew S. Green, deceased, 
as United States District court judge at 
Trenton. 

Judge Kirkpatrick was born in Washing- 
ton, D. C., October 8, 1844. He is a grand- 
son of Chief Justice Kirkpatrick, who was 
appointed to preside over the New Jersey 
Supreme Court in 1804, and held office 
many years, making a distinguished name 
asa jurist. Judge Kirkpatrick’s father was 
aclergyman and the family has a revolu- 
tionary history and owned large estates in 
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colonial times. He was educated at Rut- 
gers’ College, graduating in 1863, and was 
admitted to the bar in 1869. Soon after- 
ward he settled in Newark, and was for 
some time associated with the late Freder- 
ick T. Teese, who secured a term in Con- 
gress. In 1885 he was appointed by Goy- 
ernor Abbett to succeed the late Ludlow B, 
McCarter as judge of the Court of Common 
Pleas in Essex county and was reappointed 
by Governor Abbett in 1890. 

Last year Governor Werts reappointed 
Judge Kirkpatrick toathird term. He is 
a Democrat. 





MR. HOBART AS VICE-PRESIDENT. 





The election of Hon. Garret A. Hobert of 
our State to the exalted position of vice- 
president of the United States is honor con- 
ferred upon the New Jersey bar, of which 
Mr. Hobart has been a member for years. 
He has been too busy with large enterprises 
to give time to any active practice in the 
county courts, but his character is unblem- 
ished and his mental attainments clear, 
bright, healthy and vigorous. He received 
the degrees of LL. D. from Rutgers College, 
his Alma Mater, previous to the election; 
of that college he isa trustee. The “ boys” 
there gave him a tremendous ovation on 
November 10, at the 130th anniversary of 
that institution. 


EXAMINATION, 





ATTORNEYS’ 





(NovEMBER TERM, 1896.) 

What are the essential constituents of court? 

Name the courts of New Jersey and the 
jurisdiction of each. 

State briefly the ordinary course of pro- 
cedure in a civil action from commence- 
ment to conclusion. 

State briefly the ordinary course of pro- 
cedure in a criminal prosecution from 
commencement to conclusion. 

Under what circumstances may a capias ad 
respondendum be awarded in action founded 
upon contract ? 

What is a demurrer, and how is it disposed 
of ? 

Where does the jury trial of a case in the 
Supreme Court take place, and when and 
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where is the judgment entered upon the 
verdict ? 

Describe generally the course of procedure 
from the issuing of the writ to the con- 
clusion of the proceedings in an action 
commenced by attachment in the Circuit 
court where the defendant does not ap- 
pear. 

When may the writ of habeas corpus he had? 
In whose favor? To what court? And 
what must the petition show? 

State briefly the ordinary course of pro- 
cedure in a suit in equity from com- 
mencement to conclusion ? 

What is a writ of injunction? May it be 
granted ex parte? And is the granting of 
it a matter of right? 

Name the forms of civil action at common 
law. 

What is divorce? How many kinds in 
New Jersey? What are the grounds for 
divorce? 

What is a corporation? How is a corpora- 
tion created in New Jersey, and what 
powers are vested in it under the general 
law ? 

Write out a legal attestation clause to a will, 
and state how a will is ordinarily proved, 
and before whom. 

When shall contracts for the sale of goods, 
wares and merchandise be void under the 
statute of frauds ? 

Define a negotiable promissory note. 

What provisions appear in the constitution 
of New Jersey with reference to the tak- 
ing of private property for public use? 

Define a contract, and state the various 
kinds of contracts. 

When a plaintiff is suing for damages for 
injuries due to negligence, on whom is 
the burden of proving negligence, and 
contributory negligence? 

What is the liability of a common carrier to 
a consignor arising out of the contract of 
of carriage? Is there any liability by the 
carrier to the consignee, and if so, what 
is it? 

What constitutos a “valuable considera- 
tion?” 

What must be first shown, in order to ad- 
mit secondary evidence of the contents of 
a written instrument ? 
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What is a partnership? And what is the 
liability and authority of its members ? 
When is a master absolved from liability to 
a servant for an injury due to uegligence of 
another servant in the master’s employ ? 

What is the nature of the crime of embezzle- 
ment, and how does it differ from larceny 
and false pretences ? 

What is. the jurisdiction of a justice court 
and district court respectively? How 
may the plaintiff reach the real. estate of 
the defendant for the satisfaction of a 
judgment recovered in those courts? 

Explain in a general way the requisites of 
an assignment for the benefit of creditors, 
and briefly state the course of procedure 
through which the assigned estate is dis- 
tributed. 

What does the statute require to be done in 
order to make a chattel mortgage valid as 
against creditors of the mortgagor? 

How far is a principal responsible for the 
contracts of his agents? And for the 
torts of his agents? 





COUNSELORS’ EXAMINATION. 





(NovEeMBER TERM, 1596.) 

What are the principal differences be- 
tween the canons of descent at the common 
law, and under our statute of descents? 

What is a contingent remainder and 
what an executory devise? 

State in detail the procedure on an ap- 
peal from a decree of the Chancellor, where 
the decree is reversed. 

A dies intestate seized of real estate; has 
personal property insufficient to pay his 
debts. Six months after his death his heirs 
join in a conveyance of the real estate to X. 
Nine months after A’s death, his adminis- 
trator obtains an order of the Orphans’ 
court for the sale of lands to pay debts and 
sells and conveys the same land to Y. Has 
X or Y a good title?” Give your reasons. 

What is adverse possession? What is re- 
quired in order to make a good title by ad- 
verse possession? What is the difference 
under our statute between adverse posses- 
sion for twenty years and for sixty years? 

What is the so-called “parol evidence” 
rule? What is the rule as to hearsay evi- 
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dence? What exceptions, if any, are there 
as to the admissibility of hearsay evidence? 

What is the primary source of the title 
to land in New Jersey? By what tenure 
are lands held? What is the statute of 
Uses? . 

How does an ordinary conveyance in the 
usual form operate under the statute of 
uses ? 

Define dower. 
of dower? 

Detine quarantine. 

Define curtesy. What are the requisite 
of curtesy ? 

What is the right of eminent domain ? 
How may this right be exercised ? 

What was an estate tail at common law? 
Define its origin and incidents. 

What estate is created under the statute 
of this state in a case where an estate tail 
would otherwise arise ? 

What is an estate in fee, an estate for life, 
an estate for years, an estate at will, an 
estate at suflerance? Give their incidents 
respectively. 

What are emblements? Who is entitled 
thereto and under what circumstances? 

What is meant by subinfeudation ? Does 
it exist in New Jersey? 

What is meant by privity, and of what 
kinds is it? 

What is an estoppel, and of what kinds? 

What is the doctrine of part performance 
and how and under what circumstances is it 
available in aid of sales of land within the 
statute of frauds ? 

In what instances is part performance an 
answer at law to an objection under the 
statute of frauds ? 

State and define the various ways in 
which lands may be held with respect to the 
number and connection of their owners. 

State the different ways in which husband 
and wife may become tenants in common of 
land. 

If a widow’s right to dower is denied 
what remedies has she? 


What are the requisites 





ADMITTED LAWYERS, 





The following were admitted to practice 


O. H. Pitney. 
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at_the November term of the New Jersey 
Snpreme court. 

The attorneys’ examination was conduct - 
ed by Wm. F. Daly, W. B. Voorhees and 
Chauncey G. Parker, and the counsellors’ 
examination by Francis J. Swayze and Alan 
H. Strong. 


ATTORNEYS. 


Joseph A. Duffy, Jersey City; Harry 
Meyers, Passaic; Robert M. Clark, Plain- 
field ; Thomas L. Raymond, Newark ; George 
W. Bird, Plainfield ; Irving L. Brady, Plain- 
field; A. P. Konkle, Chatham ; John J. Hop- 
pin, Newark; Gustavus M. Belfatto, New- 
ark ; Abram H. Cornish, Plainfield; Richard 
B. Duyckinck, Morristown; Marion H. 
Henderson, Newark; Frederick J. Faulks, 
Elizabeth; Joseph Garrison, Newark; Charles. 
R. Farquhar, Paterson; Wm. J. Garri- 
son, Pemberton; John Sherman, Newark ; 
Joseph H. Lefferts, Passaic ; Marshal Miller 
Belvidere ; Douglas D. T. Story, Jersey City 
J. Emil Walscheid, Town of Union; Patrick 
J. Dooly, Jersey City; Walter Collins, Jer- 
sey City; Michael Sugrue, Newark; How- 
ard C. Griffiths, Jersey City; Leo Erd- 
wurm, Jersey City; Randal B. Lewis, Pat- 
erson; John F. Cahil, Newark; Samuel 
Schlemer, Elizabeth; Walter R. Hudson, 
Paterson; Wilbur Van Houten, Paterson ; 
Lewis R. McCulloch, Hoboken. 


COUNSELLORS. 


A. J. Brunson, Elizabeth; Thos, P. Mc. 
Kenna, Long Branch; Ernest F, Keer, 
Newark; Horace C. Giece, Newark; Wm. 
H, Lytle, Princeton ; John F. Brown, Eliza- 
beth ; Frank Voight, Newark ; Jeremiah A. 
Kiernan, Elizabeth; James R. Nugent , 
Newark ; Frederick E. Chamberlain, Jersey 
City. 





EXAMINERS APPOINTED FOR FEB- 
RUARY. 





The examiners for February term are: 
W. D. Daly, F. T. Swayze, C. G. Parker, 
W. P. Voorhees, Thos. E. French and John 
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